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Appellant

M/s S. M. Boghra & Co.,
209-210, Pratiksha Complex, Mahalaxmi Five Road,
Opp. Shalimar Complex, Paldi,
Ahmedabad-380007.

al{ anf#a za 3r@aarr sri#ts rrmar it as gr 3reg a uf zqsnRrf ft
<a; T;# r@art at 3rfla zu grterur 3mat 4gaar et

Any person aggrieved by this Order-In-Appeal may filEJ an a·ppeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application, to Government of India:

() #la 5gr4a ca 3rf@,fzn, 1994 cBI" 'c.TNf 3ra Rh sag ng Tai # GfR lf ~ 'c.TRT "cf51"
'3Lf-'c.TRT cfi >J"Q:lli 4'<i),cf5 siasfa gteru 3ma 3ref fa, rd F, fctm J.i?llc,F-1, ~
famr, a)ft #ifhra, Rta tu +a,i f, fact : 110001 . "cf51" cBI" ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) llfq l=JTcYf cBI" mf.i" a hf gr~at an fas4t qogrIr zn lg alqr lf m
fa8t osr aw osrn i ma a urrd g; mrf #, m "fcITTfr '4-JO-SPII-< zn quer "cfIB % fcITT:fr
arar i z fa#l quern 'zt aa t ufau # hr g{ sty

(ii) In case of any loss of gpods wher~. the loss,occ~r. in ·.transit fron:i a factory_ t
another factory or from· one warehouse to another ·during th'e course of processi
warehouse or in storage whether in a factory or in a warehouse.
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() rd # as fat zz zar rear Raffa mr T al mIG a f@Rafa i suit zcas at
1=f@' u qlyea # RR a \rJl" 'BT«f are fan#l nz u pr Raffa &t

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if# qt4 at '3c'9 lea ze grar # fg uil sh af r n{est ha arr
Git gr err vi fa k garsrg, 3rft a arr uRa ata u zr ar # f@a
3rf@fa (i.2) 1998 err 109 arr fga fag mg &ti

(c)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

The above application .shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be ·accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfa3la a mer us vicar am ya Garg u) zn st as slat a?t 2oo/-#tr
j77al t urg 3jkz uri vi=an yaal usnrar st cTT 1 ooo /- al 6ta 4Tat #l ug [

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
th.an Rupees One Lac.

ft zca, #tu qrye vi ara a4l8hr urznf@rswr # fa 3r4)a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tu sara zyca 3rfefu, 1944 cJ51" tfRT 35-#r/35-~ cB" 3Rrfa-:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

saffaa Reba 2 (1)a sag rgur rara #t 3r4ta, ratmtfl zye,
#tr Garz[ca vi @aor4)tr urznf@raw(Rre€) #t uf?a 2#tu f)Real, rs&rare
if 2ndl=ffffi, islgJ...llffi 'J--fc:r-7 , 0-lfl'l!.cll , FR'llx.-JIJlx, 0-lt5J...l~lisll~-3sooo4

0

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of :,,Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- arrd Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf gr 3mar i a{ ea or?vii nr rtr zhar & at rt pr site a fga r {Ir
sq[aa an fa urr are; r au st'gg ft fa fear rat arfa a fg
zqenf,fa 3rq)a naff@rat at ya ar@la a a3tuar av 3m4a fhu \YITTIT t·I
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-llllllcill ~~ 1970 <T~ ctr~-1 cfi 3Rflm ~ ~ ~ '3cm"
3rd u peer zrenfenfa Rofu ,f@rat snag a rat 6t a IR .6.so ha
qr1rznrcrI z[ca fe5 in ±tr af@gt

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of'Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) gr oil ii@r Tai it Pliast aa fui at sit ft zn 3 Ia[fa f@au mar ? it
ft zca, #hr snr<a zgea g @a1a ar4an naff@raw (raff@fe) fu, 1982 -rj- "PlfITT,
&r
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

. .

8tr zgea, sh sir4a zrea vi tars ar@)la zuf@raw(free),#
,Re7#tat a me # afar#jrpemand) "qcf "ctg(Penalty) cnf 10% -q_cf '51m "cbFIT
~%I~, ~ -q_cf '51m 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

±4junlaca sit lash siafa,regt "varatri(Duty Demanded)
a. (Section)~ 11D ~~ f.:r'cffffif ffl;
zs futn1a h@dz3Reealft;
au ha#feeilkfa 6haa2arf.

c;) tfW q&saifaa arfe ? userqa sar $l gear], srfha' anRaao a f@gpf sarf@na•
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the

· Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; .
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr an2huf ar4la If@raur hrr sari zyers arraresur aus Raia st alwr fcfro: 1flZ~ m- 10%
gramu an srzibar zus Ra1Ra gt aa aus# 10% 40arruz qfl- ufT~ "6' I

· In view of above, an appeal against this order shall lie before the Tribun,,... · f
10% of. the duty demanded where duty or duty and penalty are in dispute~o
penalty alone is in dispute." :oIC u- ..
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ORDER-IN-APPEAL

The present appeal has been filed by MIs. S. M. Boghra & Co., 209-210, Pratiksha

Complex, Mahalaxmi Five Road, Opp. Shalimar Complex, Paldi, Ahmedabad.- 380007

(hereinafter referred to . as "the appellant") against Order-in-Original No.

CGT/WS07/O&A/OIO-051&52/AC-RAG/2022-23 dated 14.07.2022 (hereinafter referred to

as "the impugned order") passed by the Assistant Commissioner, Central GST, Division VII,

Ahmedabad South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. ASHPB5987GSD001. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the FY 2015-16 and FY 2016-17, it was noticed that there

is difference of value of service amounting to Rs. 13,09,166/- for the FY 2015-16 and Rs.

13,15,070/- for the FY 2016-17, between the gross value of service provided in the said data

and the gross value of service shown in Service Tax return. filed by the appellant for e O
relevant year. The appellant were called upon to submit clarification for difference along with

supporting documents, for the said period. However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No.

V/WS07N/O&A/SCN-1024/2015-16/REG/2020/9537 dated 24.12.2020 demanding Service

Tax amounting to Rs. 1,89,829/- for the period FY 2015-16, under proviso to Sub-Section (1)

of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(l)(c),

Section 77(2) and Section 78 of the Finance Act, 1994.

0
2.2 Subsequently, the appellant were issued another Show Cause Notice No.

WS07/O&A/TPD/16-17/STRUKAD/2021-22/352 dated 20.10.2021 demanding Service Tax

amounting to Rs. 1,97,261/- for the period FY 2016-17, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(2) and

Section 78 of the Finance Act, 1994.

2.3 The aforesaid both Show Cause Notices were adjudicated vide the impugned order by

the adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,10,683/

was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along
with Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16 and
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service tax. Further (i) Penalty of Rs. 2,10,683/- was imposed on the appellant under Section

78 of the Finance Act, 1994; (ii) Penalty of Rs. 40,000/- was imposed on the appellant under

Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994.

3. Being aggrieved with the impugned order passed by.the adjudicating authority, the

appellant have preferred the present appeal, along with an application for condonation of

delay, inter alia, on the following grounds:

e They have provided services to Hajj Committee of India during the FY 2015-16

amounting to Rs. 3,46,302/-, which was exempted as per Clause 5A of Notification

No. 25/2012-ST dated 20.006.2012.

They have provided services to their USA based client during the FY 2015-16 and

thus the same is required to be considered as export service and exempted from

service tax. In support of the same they have submitted Bank statement showing

foreign income and contract conversation related to export of services.

o They have also received salary income during the FY 2015-16 which is not taxable

under service tax.

e As regard, the demand of service tax for the FY 2016-17 they have submitted detailed

reply along with table showing calculation of tax payable quarter wise and Tax paid

challan and details of CENVAT credit to the adjudicating authority, however, the

same has not been considered by them.

s They have submitted that they have paid service tax on receipt basis as per Third

Proviso to Rule 6 of Service Tax Rules, 1994. They have also eligible for the threshold

exemption upto Rs. 10 lac as per Notification No. 33/2012 dated 20-06-2012. They

have also eligible for cum duty benefit, as they have not charge service tax amount

separately in invoices. In reply to show cause notice they have also shown willingness

to pay Rs. 5471/- as difference of service tax payable after showing calculation in

table given in reply.

4. On going through the appeai memorandum, it is noticed that the impugned.order was

issued on 14.07.2022 and received by the appellant on 20.07.2022. However, the present

appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 19.10.2022, i.e. after a
delay of 29 days from the last Elate of filing of appeal. The appellant have along with appeal

memorandum also filed an Application seeking condonation at the delay

5
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occurred due to the appellant could not log into the Service Tax portal for making thy

payment of pre-deposit, resulting in making the pre-deposit payment vide DRC-03. The

appellant converted their proprietorship firm into partnership film; thereby resulting in. Issues
. .

related to GST login and filing DRC-03. The appellant himself is a Chartered Accountant, and

was busy filing the income tax return and income tax audit report, since 31.10.2022 and

07.10.2022 were the due date .for the same. The appellant was having· Australia CPA

examination and due to preparation of the same, the appellant could not file the appeal in

time.

4.1 Personal hearing in the case was held on 07.07.2023. Shri Sajid M. Boghra, Chartered.
Accountant and proprietor appeared for personal hearing. He handed over additional written

submissions with supporting documents. He reiterated submissions made therein, in the

appeal and. aondonation of delay application. He submitted that during Finaneial Year 2015-

16, his income included income from salary which is exempted from service tax. This income

also included income from service tax to the clients outside India which is also exempted. The

remaining income was below Rs. 10 lakh so he was not liable to take registration or file

return. In the next financial year he has discharged tax liability after claiming tlu·eshold

exemption. The appellant was ready to pay differential tax amount but the lower authority has

confirmed demand on the entire amount. He requested to set aside the impugned order.

4.2 Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within aperiod of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the. Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 29 days and take up the appeal for decision on merits.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16 and FY 2016-17.

6. I find that the main contention of the appellant are that (i) they have provided services

to Hajj Committee of India during the FY 2015-16 an1ounting.~<'."' ~~~~'.~,302/-, which was
· ·±va.
•• %, %.... __.,,.,_ .~,- . -~ -.,.,.1
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exempted as per Clause SA ofNotification No. 25/2012-ST dated 20.006.2012; (ii) they have

provided services to their USA based client during the FY 2015-16 and thus the same is

required to be considered as export service and exempted from·service tax; (iii) theyhave also .

received salary income during the FY 2015-16 which is not taxable under service tax; (iv)

they have eligible for the tlu·eshold exemption up to Rs. 10 lac as per Notification No.

33/2012 dated 20-06-2012 for the FY 2015-16 and FY 2016-17; () they have paid service tax

on receipt basis as per Third Proviso to Rule 6 of Service Tax Rules, 1994, which was not

considered by the adjudicating authority; and (vi) they have also eligible for cum duty benefit,

as they have not charge service tax amount separately in invoices.

7. I find that the adjudicating authority, while confirming the demand of service tax for

the FY 2015-16, has granted benefit of tlu·eshold limit of exemption as per Notification No.

33/2012-ST dated 20.06.2012 and calculating service tax as per cum duty value as per Section

0 67(2) of the Finance Act, 1994. However, he has denied the exemption from service tax (i) on

the amount for service provided to government under Sr. No. 5A ofNotification No. 25/2012

ST; (ii) on the amount for service provided to overseas client as export of service; and (iii) on

amount shown as· salary by the appellant, as appellant not provided any documentary

evidences. The relevant portion of the impugned order reads as under:

"8.5 The service provider has submitted bifurcation ofamountfor FY 2015-16:-

(@) The service provider alleged to have given export of service value of

Rs.I, 70,819/-. However, service provider has not provided evidence to show that they

have infdct provided export ofservice, and have not spelt out kind ofservice offered

to recipient outside India.

0
(ii) Similarly, the service provider alleged to have offered service· to government

for taxable value ofRs.3,46,302/- and cited clause 5A ofNotification No.25/2012-ST

dated 20. 06.2012. However, the service provider has not submitted evidence to show

that they have really offered such services as may be applicable in the case of the

service provider.

(iii) The service provider has shown salary income of Rs.2,16,000/- when he

himself is Chartered Accountant and conducting Chartered Accountant business in

the. name ofJvlls. S.J\lf. Boghra & Co. Here, the service provider has not given any

ground or evidence to show thatfrom which company he has received salary income. I

therefore 'believe that the salary income shown by service provider is nothing butpart

of service income earned out of chartered accountant service in his individual

capacity.

7
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8.6 I place on record that it is the responsibility oftheservice provider to give

proof/documentary evidence to the department to show his genuine claim ofhaving

offered exempted services. In absence ofsuch evidence, I am declined to give benefit

ofNotification No. 33/2012-ST. However, service providerfurnished 264S through

email and scan image of26ASfor 2014-15 is given belowfor better understanding of

income earned in that.financialyear:

On perusal ofthe 26ASfor 2014-15, I do not find any evidence ofexempted service

given to Hajj Committee ofIndia by the service provider. Although I. do not agree

with what service provider claims to have offered export of service and exempted

service to Hajj Committeefor the reasons that they have not submitted documentary

evidence, I therefore understand that service provider is eligible to get threshold Q
exemption ofRs.JO lakhs under Noti. No.33/2012-STdated 20.06.2012 in FY.2015-16.

8.7 Asfar as service provider booking income ofRs.13,09,166/- from chartered

accountant professional service in FY 2015-16 is concerned, after giving benefit of

Rs.10 Lakh and as service provider did not exceed threshold limit ofRs. 10 Lakh in FY

2014-15, Ifind that service provider is required to pay Service Tax on excess amount

ofRs.3,09,166/-, after giving exemption ofRs.JO Lakh asperNoti. No.33/2012-ST.

8.8 I further find that amount Rs.3,09,166/- is inclusive of Service Tax as no

evidence in file to suggest that service provider has charged and collected Service

Tax. I, therefore, believe that benefit of cum-tax-price available is extendable o O
noticee asper Section 67(2) ofthe Finance Act, I 994."

7 .1 I also find that the adjudicating authority, while confirming the demand of service tax

for the FY 2016-17, has granted benefit of cum duty value as per Section 67(2) of the Finance

Act, 1994. However, he has denied the exemption from service tax (i) on threshold limit of

exemption as per Notification No. 33/2012-ST dated 20.06.2012 as the taxable income of the

appellant for the previous year i.e. FY 2015-16 exceeds Rs. 10 lac. The adjudicating authority

has not granted any exemption benefit also as appellant not provided any documentary

evidences. The relevant portion of the impugned order reads as under:

8
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"9.3 To this demand, service provider replied vide its letter dated 30.11.2021 and

claimed Service Tax liability ofRs.5471/- is yet to be paid. Reply dated 30.11.2021 of

the service provider is reproduced as under:

On going_through the reply dated 30.11.2021, it appears that service provider had

availed exemption ofRs. 10 lakhs on his own in 2016-17 and calculated shortpayment

ofService Tax ofRs.5471/-. As aggregate value exceeds threshold exemption limit of

Rs.JO lakhs towards chartered accountant service rendered in 2015-16, service

provider is not eligible to get exemption ofRs. IO lakhs in 2016-17 under Notification

No.33/2012-ST.

0 9.4 In the audited balance sheet in Annexure D, the service provider has· shown

0

total turnover is Rs,89,52,916/- whereas the service provider claims its turnover is

Rs.87,41,061/- and taxable value shown in Service Tax Return is Rs.76,37,846/-. I
appears that service provider has given different values on three occasions. However,

department has taken total turnover ofRs.89,52,916/- declared before Income Tax

department, and on which, pivotal issue ofdifferential Service Tax is required to be

recoveredfrom the service provider.

9.5 In its reply dated 30.11.2021, since difference value of Rs.13,15,070/- is

accepted by service provider, Service Tax liability ofRs.1,97,261/-@ 15% including

KCC & SBC on taxable value of Rs.13,15,070/- is confirmed and required to be

recovered under Section 73(1) ofthe Act. As discussed earlier, service provider is not

eligible to get benefit of threshold' exemption limit of Rs. IO lakhs as per Nati.

No.33/2012-ST as they are already given that benefit in FY 2015-16 as discussed

hereinabove. • Thus, the demand raised in the Show Cause Notice

No.WS07/O&AITPD/16-17/STRUKAD/2021-22/352 dated 20.10.2021 for FY 2016-17

is confirmed.

10 l further find that amount Rs. I3,15,070/- is inclusive ofService Tax as no

evidence in file to suggest that service provider has charged and collected Service

Tax. I, therefore, believe that benefit of cum-tax-price available is extendable to

service provider as per Section 67(2) ofthe Finance Act, 1994."

8. As regard, the claim of the exemption from the servic as ' No. 5A of the

Notification No. 25/2012-ST dated 20.06.2012, as amended f ided to Hajj

9
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Committee of India, I find that the appellant provided services amounting to Rs. 3,46,302/

during the PY 2015-16 to Hajj Committee of India. For ease of reference, I hereby produce

the relevant text of the Notification No. 25/2012-ST dated 20.06.2012, as amended, which

reads· as under:

"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467E).- In exercise of the powers conferred by sub-seciion (1) of
section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the
saidAct) and in supersession of notification No. 12/2012- Service Tax, dated
the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part
II, Section 3, Sub-section () vide number GS.R. 210 (E), dated the 17th
March, 2012, the Central Government, being satisfied that it is necessary in
the public· interest so to do, hereby exemptsthefollowing. taxable servicesfrom
the whole ofthe service tax leviable thereon under section 66B ofthe saidAct,
namely:-'
1 .
2 .
5A Services by a specified · organisation in respect of a religious

pilgrimage facilitated by the Ministry ofExternal Affairs of the Government of

India,- .under bilatera_l arrangement"

0

8.1 On verification of the aforesaid provisions of Sr. No. 5A of the Notification No.

25/2012-ST dated 20.06.2012, as amended, I find that the services provided by a specified

organization in respect of a religious pilgrimage were exempted from service tax. However,

in the present case the appellant provided services to a specified organization in respect of a

religious pilgrimage and therefore, the same were not exempted from service tax. Therefore,

the contention of the appellant that they have provide services of Rs. 3,46,302/- during the FY

2015-16, to Hajj Committee were exempted is not correct and not sustainable.

9. As regard, the claim of the exemption from the service tax by the appellant contending Q
that they have provided services to their USA based ciient during the FY 2015-16 and thus the

same is required to be considered as export service, I find that the appellant not provided any

documents showing that the payment for such service has been received by the provider of

service in convertible foreign exchange, i.e. FIRC. The Bank Statement provided by the

appellant showing payment details in the Indian Rupees. Thus, I find that the appellant have

not produce any documents showing that they have fulfilled all the six conditions as

enumerated in Rule 6A of the Service Tax Rules, 1994, which are as under:

"6A. Export of services.- (I) The provision ofany service provided or agreed to be

provided shall be treated as export ofservice when,

10

(b) the recipient ofservice is located outside India,

(a) the provider ofservice is located in the taxable territory,
I
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(c) the service is not a service specified in the section 66D ofthe Act,

(d) the place ofprovision ofthe service is outside India,

(e) the payment for such service has been received by the provider of service in

convertibleforeign exchange, and

(I) the provider ofservice and recipient ofservice are not merely establishments ofa

distinctperson in accordance with item (b) ofExplanation 3 ofclause (44) ofsection

65B ofthe Act"

9.1 I am of the considered view that the appellant cannot seek to establish their eligibility

for exemption from payment of Service Tax as export of service without fulfilling all the six

conditions as mentioned above. Therefore, without supporting documents viz. FIRC,

evidencing the amount received by the appellant were in convertible foreign exchange, the

) contention of the appellant that they have provide export services amounting to Rs. 1,70,819/

and the .same were not chargeable to service tax is not sustainable.

0

10. As regard, the contention of the appellant that they have received salary income of Rs.

2,16,000/- during the FY 2015-16 and the same were not chargeable to service tax, I find that

the appellant only provided a letter dated 15.03.2015 issued by Mis. Khyati Tin Poster Co.

with regard to appointment of the appellant as Chartered Accountant on the monthly salary of

Rs. 18,000/-, however, the appellant have not provided Form 16/16A or filly income ledger

showing salary income. I also find that Form 26AS for the FY 2015-16 also not showing the

income received as salary and deducting TDS under Section 192 of the Income Tax Act,

1961. Thus, I find that the appellant, without providing filly supporting documents to the

adjudicating authority as well as to this authority, made a bald: statement, which is not legally

tenable.

11. As regard, the contention of the appellant that they were eligible for the· threshold

exemption up to Rs. 10 lac as per Notification No. 33/2012 dated 20-06-2012 for the FY

2015-16 and FY 2016-17, I find that the adjudicating authority has in his impugned order

already allowed the threshold exemption for the FY 2015-16. As regard, the FY 2016-17, the

taxable income of the appellant for the FY 2015-16 more than Rs. 10 lac, therefore, the

appellant are not eligible for threshold exemption up to Rs. 10 lac as per Notification No.

33/2012 dated 20-06-2012 for FY 2016-17.

12. As regard, the contention of the appellant that they have paid service tax on receipt

basis as per Third Proviso to Rule 6 of Service Tax Rules, 1994 during the FY 2016-17,I find
that the Balance Sheet and Profit & Loss Account for the FY 2016-17 submitted by the

appellfil1t not showing any "Sundry Debtor". Thus, I find that all the a~· as income.re $

11
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in the Profit & Loss Account of the FY 2016-17 was received by the appellant and without

any other supporting documents the contention of the appellant in this regard is not

sustainable ....

13. As regard, the. contention of the appellant that they have also eligible for cum duty

benefit, as they have not charge service tax amount separately in invoices, I find that the
l

adjudicating authority in his impugned order already granted the benefit of cum duty price as

per Section 67 (2) of the Finance Act, 1994 for both the year i.e. FY 2015-16 and FY 2016-17.

14. In view of above discussiori, I do not find merit in the various grounds raised by the

appellant. Therefore, I hold that the impugned order passed by the adjudicating authority

confinning demand of Service Tax, in respect of income received by the appellant during the

FY2014-15 & FY 2015-16, is correct, legal and proper.

15. In view of the above discussion, I uphold the impugned order passed by the 0
adjudicating authority and reject the appeal filed by the appellant.

16. ftsfrtaf Rt +&fta Rqzll ·9laad fasrarer
The appeal filed by the appellant stands disposed of in above terms.

%rs
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

(R.~iyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,
Mis. S. M. Boghra & Co.,
209-210, Pratiksha Complex,
Mahalaxmi Five Road,
Opp. Shalimar Complex, Paldi,
Ahmedabad - 380007

The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad South
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Appellant..

Respondent
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Copy to:
1) The Principal ChiefCommissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

· · (for uploading the OIA)
~Guard File
6) PA file -~ c-,,
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